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Submission to the Independent Funding Review of Free Personal Care
Executive Summary

The Society of Local Authority Chief Executives (SOLACE Scotland), the Association of Directors of Social Work (ADSW) and CIPFA Directors of Finance have set up a working group to provide the Independent Funding Review of Free Personal Care with a joint submission. The key issues highlighted in this submission are as follows:

· Local authorities cannot afford to think FPC in isolation: rather, they need to consider the delivery of FPC within the context of their overall resources.  Recent years have seen the introduction of a number of policies and pieces of legislation that have placed significant demands on Social Work resources. It is therefore important to acknowledge that FPC is managed within a service area that is already experiencing significant budgetary pressures. 
· Despite its universal nature, Free Personal Care has become associated with a number of inequities, some of which derive from funding anomalies within the policy itself. 
· It is our view that the continuing confusion that exists with respect to three areas of the FPC policy - waiting lists, eligibility criteria, and food preparation - cannot be clarified simply by revised guidance and shared interpretation of the existing policy; instead, it may be necessary to re-visit the original legislation through Parliament. A fundamental issue that requires to be clarified is whether FPC is an open-ended demand-led policy or whether councils are entitled to ration care within finite resources.
· It is our contention that on an all-Scotland basis the Free Personal and Nursing Care policy is not being fully funded by the Scottish Government. We estimate that in 2006-07 councils spent at least £26 million more on FPNC than they received in Scottish Executive funding.  However, this excludes appropriate overheads for some councils which we understand are being considered within Audit Scotland’s research: for this reason we would expect their figures for the under-funding to be higher.

· While we believe FPC to be presently under-funded in national terms, our greater concern is the long-term sustainability of the policy. Demographic trends mean more people will require FPC services into the future and that these people will rely on these services for longer periods of time.  Our concern is that demographics have not been factored into the three-year financial settlement for Scottish local government. If the budget does not accommodate the growing elderly population, this will render it increasingly difficult for councils to deliver on those outcomes relating to care for the elderly and for other Social Work services.
Submission to the Independent Funding Review of Free Personal Care

1. Introduction
The Society of Local Authority Chief Executives (SOLACE Scotland), the Association of Directors of Social Work (ADSW) and CIPFA Directors of Finance have set up a working group to provide the Independent Funding Review of Free Personal Care with a joint submission.  SOLACE, ADSW and CIPFA welcome this review and the heightened profile it brings to the issue of the funding of Free Personal Care (FPC). We are pleased to have the opportunity to present the review group with evidence. 
Further to our letter of 21st November 2007, this submission presents a more detailed account of our concerns regarding inequities within the FPC policy, as well as the continuing confusion that exists with regard to the FPC legislation and guidance. In addition, this paper expands upon our concerns regarding the funding and sustainability of the FPC policy. It considers the consequences of the current and projected funding shortfall for local authorities and for people who require social care services. Finally, this joint submission concludes by considering potential remedies for the funding and sustainability challenges that face the FPC policy, and points to some areas that the review group may wish to consider as the basis for potential recommendations. 
Firstly, however, we would wish to emphasise that local authorities need to consider the delivery of FPC within the context of their overall resources.  More specifically, it is important to acknowledge that Social Work budgets are commonly those that are under the most pressure in Scottish local authorities. This has been exacerbated in recent years, with the introduction of various pieces of new legislation relating to Social Work. The Adults with Incapacity (Scotland) Act 2000 and the Regulation of Care (Scotland) Act 2001 have both made significant additional resource demands on local authorities, while other pieces of legislation have been associated with inadequate levels of funding. The Community Care and Health (Scotland) Act 2002, for example, introduced new duties related to the right to assessment and effective provisions for unpaid carers, yet local authorities received no resources to fund the increased demand for these additional duties. Similar budgetary pressures derived from the Mental Health (Care and Treatment) (Scotland) Act 2003. Equally, the 2004 Regulations and Guidance on services for young people leaving care underestimated the amount of money required to be transferred to local authorities to meet their new responsibilities; this continues to place severe demands on budgets. 

In recent years, a number of policy drivers have also exercised significant demands on Social Work budgets. Changing Lives (2004) and the Self Directed Support Review (2007), for example, both require the Social Work service to redesign the financial approach to the delivery of services/outcomes for individuals via the personalisation agenda and the introduction of individualised budgets, yet no funding has been allocated for this purpose. The trend towards having increasing numbers of young people with complex needs housed in secure accommodation has also resulted in marked budgetary pressures. 
The key point here is that the FPC policy is managed within a service area that is already under significant, and increasing, budgetary pressures. For local authorities, it is essential to view FPC in this wider context. 
2. Inequity 
Free Personal Care was introduced by the Scottish Parliament to reduce anomalies between NHS care, free at the point of consumption, and social care services that councils have duties and powers to charge for.  Despite its universal nature, the FPC policy has become associated with a number of inequities, some of which derive from funding anomalies within the policy itself. There is, for example, a funding ceiling for residents of residential or care homes, while there is no such ceiling for those who are supported at home. This acts as a welcome incentive for older people to stay in the community. However, it is patently inequitable that people should have to contribute towards residential care while there is no limit to the amount of FPC a person may receive for non-residential services.  
Similarly, there are anomalies in the availability of Attendance Allowance from the DWP to help meet personal care needs of older people living at home, but not those in care homes. This particular inequity may be further compounded as the award of Attendance Allowance - often triggered by an assessment for personal care and support in a person’s home - leads to higher levels of entitlement to means-tested benefits, and even those with relatively high levels of private income/capital may qualify for extra Pension Credit, Housing and Council Tax Benefits.

A key issue is the differential impact that FPC has had on care home residents from different socio-economic groups.  Prior to 2002, those residents of care homes who could afford to do so met the whole cost of their care and were able to claim Attendance Allowance; since the introduction of FPC, they are no longer entitled to Attendance Allowance, but benefit from a contribution towards the cost of their care (£210 per week if they require nursing care and £145 if they require residential care). Less well-off care home residents have to contribute all their available income over £20.45 to the cost of their care.  FPC has made no difference to the financial position of the latter group.
By contrast, it is not uncommon for non-residential service users to have a disposable income of £232 per week (£167.50 Pension Credit applicable amount plus £64.50 Attendance Allowance, with full Housing and Council Tax Benefits - or equivalent for homeowners). This group makes no contribution to the cost of care if it is within the definition of “personal care”. There is therefore a striking inequity in that, while some older people receiving FPC at home are allowed to retain all their disposable income of £232 per week, others receiving FPC in a residential setting may live on just £20.45 per week. 

As a result of these kinds of systemic inequities, the main beneficiaries of the policy are the older people with at least moderate wealth, who previously would have funded their personal care, and their families or other inheritors.  However, just as some people gain from FPC, there are also others who lose.  These are the older people who are now just below the rising eligibility criteria thresholds, or who formerly would have received non-personal care largely free courtesy of a means test, but now do not because FPC financial pressures have accelerated the process of council withdrawal from non-personal care and preventative work generally.  These groups of older people are generally those with lower levels of private income/capital.  
Even if the policy were adequately funded, it could be argued that it has helped to create a two-tier system, where people with higher levels of income have greater choice and access to home care and care home provision. Those with greater resources can purchase their care directly and then approach the local authority for their FPNC payments, thereby avoiding the more equitable process of assessment of need followed by allocation based on priority.  (Additionally, the recent ruling of Lord Macphail has led to some uncertainty about councils’ responsibility for self-funders who have been assessed as needing care but who have already arranged a care home placement without local authority involvement).
Finally, the more recent articulated policy aspiration for “personalised services” for older people may challenge the use of prescriptive descriptions of “personal care services” on which the FPC policy is based. Older people opting for less traditional forms of service in the future may be discouraged from doing so if these are not seen as part of FPC.  This is an area of integrated policy development that would merit further consideration by the Independent Funding Review, so that older people do not become constrained in their service choices in order to “fit” with the definitions decreed under the FPC policy.

We hope that the report from the Sutherland Review Group helps raise the level of debate about how society cares for the growing number of older people.
3. Legislation
We believe that there is a need to clarify key aspects of the FPC policy in relation to waiting lists, eligibility criteria, and food preparation.  Our view is that this clarity cannot be delivered through revised guidance and shared interpretation of the existing policy; it may also be necessary to re-visit the original legislation through Parliament. 
A fundamental issue that requires to be clarified is whether FPC is an open-ended demand-led policy or whether councils are entitled to ration care within finite resources. Councils have tended to operate the latter, managing demand for services through waiting lists or eligibility criteria. However, both of these strategies to manage demand are problematic. While only four local authorities operate waiting lists as a result of financial pressures, these numbers mask the true extent of the problem: councils have been wary about operating waiting lists because they fear legal action and public disapproval. As such, councils have had to find other means of managing demand, primarily by setting eligibility criteria at a level that excludes people with moderate or low level needs from receiving FPC. The difficulty here is that the universality of the policy is gradually eroded. Only those with the most severe care needs are offered FPC, thus moving away from the policy’s original intentions. Consequently, less affluent people with low or moderate care needs are often precluded from receiving FPC and are unable to afford private provision.  

Despite the issuing of revised Scottish Government guidance in May 2006, the issue of the extent to which local authorities can charge for the preparation of food remains unresolved.  The terms of the legislation and the original Care Development Group report, on which the legislation was based, lack sufficient clarity on the issue of food preparation.  Local authorities have applied different interpretations to the legislation and some have changed their position, as a matter of policy or in response to local pressure.  A minority of local authorities now charge for food preparation.  A final decision on this issue would have financial and practical implications for local authorities, but also, potentially, for clients both in the provision of services and charges for those. It is our view that re-interpretation of the current legislation and guidance will not resolve this issue.
4. Funding
While we would wish to highlight that the distribution of funding for FPC is an issue that concerns many local authorities, it is not an issue that this submission will address explicitly, as we anticipate it will be dealt with by the Audit Scotland study. 
Instead, this submission highlights the issue of national under-funding. It is our contention that on an all-Scotland basis the Free Personal and Nursing Care (FPNC) policy is not being fully funded by the Scottish Government.

Data collected by the Scottish Government (on the annual “LFR3” financial statistical returns) indicates that in 2005-06 councils spent £259 million on FPNC (in care homes and at home) and £283 million in 2006-07:  however, these figures will be updated by the work being undertaken by Audit Scotland.  There is also some uncertainty as to whether councils’ LFR3 estimates for FPNC are all on a “total cost” basis including overheads.
Government funding for FPNC is delivered via Grant Aided Expenditure (GAE) assessments, which form the basis for councils’ total grant (Aggregated External Finance) allocations.  GAE is transparent for FPNC in care homes, but requires calculation for FPC at home. The third element in funding – GAE for personal care at home prior to the policy – was estimated with some difficulty by the joint Scottish Executive/COSLA FPC Costs Group earlier in the year.

The policy was intended by the Scottish Parliament to be fully funded by the Scottish Government, and it is true that at the outset the increase in GAE was matched pound for pound by AEF. Over a period of years, however, GAE figures and AEF drifted apart as total AEF figures, including the base allowance for FPNC, increased in total by percentage uplifts that did not reflect the actual increases in the cost of FPNC.  
We estimate that in 2006-07 councils spent at least £26M more on FPNC than they received in Scottish Executive funding, while in 2005-06 this shortfall was at least £13.2M. These are minimum estimates as many councils have not included overheads in their FPNC data on the LFR3 financial returns: for this reason, we believe that Audit Scotland’s data is likely to show a much larger funding gap for FPNC in Scotland.
Because FPNC is under-funded nationally, councils that spend more on FPNC than they receive in grant have to fund the difference from Council Tax and/or diverting resources away from other services. This has a detrimental impact on the provision of services to the elderly and to other care groups. Even if the current funding shortfall is addressed, it is accepted that this situation will be exacerbated in the future, as the older population experiences significant growth.  
Also relevant here is the fact that payments for FPNC in care homes have not been up-rated over the past four years, while the costs of care home places for self funders have increased. In other words, the value of FPNC to the individual has gradually eroded over time. We recognise, however, that this trend has been altered by the policy of the new Government.  
The Scottish Government’s response to the under-funding of Free Personal and Nursing Care is likely to be that councils have sufficient funds for services for older people in total, since they spend less than their total GAE assessments.  The position for 2006-07 is summarised as follows:

Table: 2006-07Actual Net Expenditure by Local Authorities on Social Work services, compared with Social Work Grant Aided Expenditure assessments, Scotland

	
	Actual Net Expenditure
	GAE
	Difference
	Number of Councils

	
	£'000
	£'000
	£'000
	% of GAE
	spending over GAE
	spending under GAE

	Older People
	1,037,577
	1,163,563
	-125,986
	-11%
	3
	29

	Other Community Care
	594,431
	543,346
	51,085
	9%
	15
	17

	Community Care total
	1,632,008
	1,706,909
	-74,901
	-4%
	8
	24

	Children's SW services
	570,566
	300,959
	269,607
	90%
	31
	1

	Total Social Work
	2,202,574
	2,007,868
	194,706
	10%
	26
	6


The table above shows that, although councils spent 11% less than their GAE assessments for older people in 2006-07,  they spent 9% more for other community care client-groups, and 90% more for Social Work services for children and families.   In total, councils spent nearly £204M (10%) more on Social Work services in 2006-07 as a whole than their indicative GAEs. 

5. Sustainability

From our perspective, the sustainability of the policy is the most pressing issue in relation to the funding of FPC. Sustainability of funding for older people is a concern nationally, but is particularly acute in relation to FPC. All parties are agreed that demographic trends mean more people will require FPC services into the future and that these people will rely on these services for longer periods of time.  Increasing numbers of eligible people, increasing levels of frailty, heightened expectations, and increasing prices will result in cost increases far beyond the usual inflationary increases. 
The future costs and sustainability of FPC must be assessed given the significant increases in the numbers of older people projected in the future, in absolute terms as well as relative to the future working age population. As the graph below demonstrates, all elderly age groups will experience dramatic growth in the years to 2031. The working age population, by contrast, will experience a relative decline. Moreover, these projected population increases are particularly marked amongst the 85-plus group, who often require the most resource-intensive care packages. 
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It is apparent that if additional funding is not made available for FPC in order to reflect these demographic realities, then the current funding shortfall will be exacerbated dramatically. This will then lead to rationing of care and the tightening of eligibility criteria. 
In addition to these demographic pressures, councils are also faced with a very tight grant settlement over the next three years. The cumulative increase in revenue grant for local government over the three year period 2008/09 to 2010/11 is 12.4%, or 10.2% if excluding Council Tax freeze funding which will only be distributed to those authorities who confirm a council tax freeze for each of the three years. These increases compare to a 13.6% increase for the previous three year period.
The increase of 12.4% is seen by the Scottish Government as a fair settlement in light of the overall settlement for Scotland. However, even with councils achieving 1½ to 2% efficiency savings it will be very challenging to meet the expected level of pay and price increases and to also deliver the commitments set out in the Scottish Government/COSLA Concordat within the three-year grant settlement award. 

We commented earlier that councils need to think about the delivery of FPC within the context of their overall available resources. The importance of viewing FPC in this wider context will only be heightened as we move towards an outcomes framework, with a reduction in ring-fenced funding and receipt of central government allocations based on agreed outcomes. These governance arrangements will signal a new system of accountability for local government, where councils sign up to deliver a specified set of outcomes through Single Outcome Agreements. This will require councils to consider the totality of need, viewed from a quality of life perspective. 
Our concern is that demographics have not been factored into the three-year financial settlement for Scottish local government. This will have significant implications for the FPC policy, as well as other universal policies targeted at older people.  If the budget does not accommodate the growing elderly population, this will render it increasingly difficult for councils to deliver on those outcomes relating to care for the elderly. 
A further relevant factor here is the projected tightening in public spending over the next few years, as illustrated in the graph below. Projections from HM Treasury indicate that public spending to 2012-13 will reduce in real terms. All indications are therefore that there will not be sufficient capacity to factor demographics into future financial settlements. 
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6. Opportunities
This historic position is patently untenable. The demographic trends that Scotland is experiencing, together with their associated cost pressures, mean that if FPC is to continue as a universal provision, resource availability must be examined as a matter of urgency.  
The Sutherland Review findings can only influence the local government finance settlement for 2009-10 and 2010-11 if the Scottish Government provides supplementary allocations.  It is vital that the financial settlement between local government and the Scottish Government is able to track the cost of the policy. The national funding of FPC services needs to be sensitive enough to respond to changes in cost to local authorities.  

While increasing the overall national funding for Free Personal Care is an obvious way of making the policy sustainable, the projected tightening in public spending over the next few years points to the necessity of also exploring more creative solutions.  We would suggest that there are a number of issues that the review group could usefully explore as the basis of potential recommendations. 
Given the complexity of this issue, it is inevitable that the possible solutions presented below will not necessarily be universally popular or easy to implement. Nevertheless, the alternative – namely, the problem being ignored – will simply result in the long-term sustainability of the FPC policy being seriously compromised. 
6.1. Funding ceilings
Firstly, we would suggest that the rectification of funding anomalies within the policy is one potential route to enhance its affordability. Within the FPNC policy, there is an apparent inconsistency, in that there is an agreed limit that can be paid to residents of residential or care homes, while there is currently no policy limit to the amount and cost of free personal care that may be provided or arranged for an older person living at home, following a community care assessment. Nursing care provided at home continues to be an NHS responsibility. By contrast, the amount of personal and nursing care in care homes that is free of charge is fixed at £145 per week, and £65 per week for nursing care. 

Free personal care at home is an area that is experiencing significant growth. There are therefore significant budgetary implications if there is to be no standard guidance on the amounts to be made available for support at home. We would suggest that remedying this anomaly, by introducing a standard funding ceiling for those supported at home, would help reduce inequities for service users, and help mitigate the financial deficit associated with the policy. 
6.2 Resource transfer 
A strategy to enhance resource levels might focus on growing the resources available to local authorities. One means by which this could be achieved is through resource transfer. When people with complex care needs move from hospitals to care in the community, the financial burden moves from the NHS to the local authority, but the requisite resources do not always follow. The particular challenge for local authorities is that this often applies to those service users with the most complex needs, whose care packages are among the most expensive to provide. 

Local government in Scotland has had a key role to play in enabling older people to stay at home for longer. If it is indeed the intention of the Scottish Government to shift the balance of care from the acute sector of health to social care, then there is scope for examining whether a corresponding system of resource transfer might be established. Such a system should provide a transparent and fair means of reflecting any transfer of responsibility from the acute sector of health to the primary care sector, and from health to social care. Similarly, there may be scope for examining the extent to which the FPC policy has released human resources in health services, as tasks previously within health services have transferred to social care. 

6.3 Transfer from other policy areas 
Equally, a re-examination of funding priorities at the national level may reveal scope for releasing resources elsewhere in the system. While the demographic trends outlined above will patently present challenges for the financial sustainability of FPC, they will also present opportunities for resources to be freed up in other areas.  We would suggest that the Scottish Government looks at its other priority policy objectives, and examines whether there may be scope for the redistribution of resources from other parts of the Scottish block grant. 

6.4 Means testing 
If comprehensive funding of universal services proves unfeasible, the review group may also wish to consider the issue of universal funding versus targeted funding for those in the greatest need. It is important to acknowledge that, in many areas, the increase in demand has mainly, although not exclusively, arisen from clients who previously would have paid for their own personal care, rather than using local authority services. Given this context, it would be legitimate to question whether the universal funding of this policy amounts to the best use of scarce public resources, and whether or not public finances can support a universal FPC service into the future. 
A crucial question here is the issue of who has benefited from, and who has been disadvantaged by, the policy. It has been suggested that the policy has been associated with inequities and a shift of public resources from lower to higher income groups. Given limited resources, it may be useful to investigate empirically who has benefited from the introduction of the policy, with a view to introducing means testing as a way of allowing some contribution from those who can afford to pay. 

6.5 Housing Benefit model
Finally, we commented earlier that a fundamental question that requires clarification is whether local authorities are to administer FPC within a limited budget, or whether FPC is a demand-led policy, which offers an immediate entitlement to all those who are assessed as requiring personal care. If FPC is to operate as a needs-based, demand-led policy, then any additional costs that fall to local authorities would have to be fully funded by central government.  This could be administered using a model similar to the Housing Benefit system, where local authorities assess need, provide the service or payment, and then invoice the Scottish Government for the costs. In resolving the current deficit between allocations and expenditure on FPC, this model would negate the need for authorities to use eligibility criteria and waiting lists as tools to manage demand. 
7. Conclusion

This submission has outlined a number of concerns regarding the funding of the FPC policy. From the very start, councils have been faced with implementing a policy which is under-funded, lacking in legal clarity and where demand has outstripped resources. The challenge for the Scottish Government is to reflect on how these various issues can be resolved to ensure that the intended policy outcome is sustainable for the longer term.

While SOLACE, CIPFA and ADSW believe FPC to be presently under-funded in national terms, our greater concern is the long-term sustainability of the policy. It is vital that future financial settlements for Scottish local government reflect demographic trends in order to ensure the sustainability of the FPC policy in particular and social care services more generally. FPC cannot be considered in isolation of the other funding mechanisms for older people’s services, as the impact of future demographic change will test the sustainability of all long-term health and social care. 

Furthermore, we believe this review presents a vital opportunity to clarify questions surrounding the intention and scope of the policy. In particular, we would welcome clarification of whether FPC is to be managed by local authorities within set budgets, or whether it is to be a demand-led policy, offering an immediate entitlement to all those who are assessed as being in need of personal care services. If it is the former, local authorities must manage their resources as they see fit, retain flexibility in the local delivery of services and be legitimately entitled to manage demand for FPC services. If, however, it is the latter we would suggest that councils be reimbursed directly for the costs incurred. 
We hope the foregoing comments are useful and would be pleased to contribute further to your review as necessary. 
� Notes to table: Actual Net Expenditure is from LFR3 (row 47) and includes revenue contributions to capital and added back specific grants.  Children's SW services and Community Care include pro-rata share of generic categories – Service Strategy & Regulation (£24.3M) and Asylum Seekers and Refugees (£1.1M).  Older People includes a pro-rate share of Community Care Service Strategy & Regulation, but not Asylum Seekers. Grant Aided Expenditure (GAE) is from the 2005-08 Green Book available on the Scottish Executive website (last updated for any redeterminations in March 2005).  General Administration (£51.6M) is split pro-rata between Community Care and Children’s SW Services. Community Care GAE includes all of Remaining SW Services and Carers Services and Respite Care.  Older People includes 80% of DWP Transfer for the Residential Allowance, 35% of the transfer for Preserved Rights, and pro-rata shares of General Administration, Carers' Service & Respite Care, and Community Care Action Plan, but no share of Remaining SW Services. 








PAGE  
1

